IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

EDWARD L. M CUSKER, : ClVIL ACTI ON
Pl aintiff :

V.
PENN FUEL GAS, | NC

SUPPLEMENTAL EXECUTI VE
RETI REMENT PROGRAM :
Def endant : NO. 01-0874

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. July 11, 2003
Plaintiff Edward L. MCusker (“MCusker”), seeking
retirenment benefits denied himby his enployer, filed this
action pursuant to 29 U . S.C. §8 1001 et seq., the Enpl oyee
Retirenment I ncone Security Act (“ERISA’). MCusker filed a
notion for partial sumrmary judgnent; defendant Penn Fuel
Gas, Inc. Supplenental Executive Retirenment Program (“SERP”)

filed a cross-notion for summary judgnent. For the reasons

set forth below, MCusker’s notion wll be granted and
SERP's notion will be granted in part.
| . BACKGROUND

A. The SERP

On April 27, 1997, Penn Fuel Gas, Inc. (“Penn Fuel”)
established its Suppl enmental Executive Retirenent Programto
provi de suppl enmental benefits to selected Penn Fuel

executives. The SERP is an “enpl oyee benefit plan” within



t he meaning of ERISA, 29 U S. C. 8§ 1002(3); specifically, it
is an “enpl oyee benefit pension plan” under 29 U S.C. 8§
1002(2)(A), and a “defined benefit plan” under 29 U S.C. 8§
1002(35). Most significant to this action, the SERP is al so
a top hat plan; a “plan which is unfunded and i s nai ntai ned
by an enployer primarily for the purpose of providing
deferred conpensation for a select group of managenent or
highly trained enployees . . . .7 29 U S. C A 88 1051(2),
1081(a)(3), and 1101(a)(1l) (West 1999).

The SERP is admi nistered by the SERP Adm ni stration
Committee (“the Commttee”), appointed by the Board of
Directors of Penn Fuel. At all relevant tines, the
Committee consisted of enployees of Penn Fuel, including
both the CEO and the Vice President of Human Resources.

B. The SERP's Retirenment Benefits

The SERP agreenent contains the follow ng fornmula for
calculating the benefits a participant is entitled to upon
retirement:

4. PROGRAM RETI REMENT | NCOVE

The Conpany agrees to pay a Program benefit to a
Partici pant under the follow ng circunstances and
condi ti ons:

(a) Normal Retirenent Benefit. The Vested Benefit
payable to a Participant participating in the Program
on or after the Participant’s Normal Retirenent Date
(the “Nornmal Retirenment Benefit”) shall be:




(1) (i) 2.0%of the Participant’s Final Average
Conpensation nmultiplied by the Participant’s Years
of Service (not to exceed 15); plus (ii) 0.5%of the
Partici pant’s Final Average Conpensation nultiplied
by the Participant’s Years of Service in excess of
15 but not in excess of 35; less (iii) the
Participant’s benefit under the Qualified Plan.

(2) I'n determ ning the amobunt of the reduction
under clause (iii) above, the benefit under the
Qualified Plan shall be deened to be the anobunt of
the single |life benefit actually payable to the
Partici pant under the Qualified Plan at the tine of
t he cal cul ati on hereunder.

This section of the SERP al so contains a formula for
reducing this Normal Retirenent Benefit in the case of early
retirenent:

(b) Early Retirenment Benefit. If the Participant is
entitled to a Vested Benefit on or after the attainnment
of age 55, the Participant nay, while enployed by the
Conmpany and upon witten application to retire nade to
t he Conpany, and upon the receipt of the Conpany’s
witten consent to such early retirenent, receive an
annual benefit equal to the Normal Retirenent Benefit,
as cal cul ated under Section 4(a) hereof, multiplied by
100% m nus 1/ 2% (one-hal f of one percent) for each
month by which the Participant’s retirenent date
precedes the Participant’s 62nd birthday.

At issue in this case is the proper interpretation of
certain | anguage within the above cl auses.

C. Plaintiff’'s Retirenent

At the tinme of his retirenment in 1998, MCusker had
been enpl oyed by Penn Fuel since 1972, and had attained the
position of Vice President and Treasurer. MCusker has been

a participant in the SERP since January 1, 1995. In August



1998, when he was 56 years old, Penn Fuel was acquired by
PP&L Resources, Inc., and McCusker’s enpl oynment was
t er m nat ed.

McCusker then requested, and received, Penn Fuel’s
approval to retire early under the SERP, effective Novenber
1, 1998. At the tinme of his retirenent, MCusker’s Years of
Servi ce under the SERP were 23 years, 7 nonths; his final
aver age conpensation under the SERP was $143,571.09; and his
retirement date preceded his 62nd birthday by 65 nonths.
According to the fornmula outlined in the SERP agreenent,
McCusker determ ned he shoul d receive an annual SERP benefit
of $16, 837. 89.

The actual benefit MCusker has received from Penn Fuel
has been only $10, 962. 85 per year, $5,875.04 less than his
cal cul ati ons suggested. This |ower anount was based upon
cal cul ations by Towers Perrin, a firmretai ned by Penn Fuel
to oversee both the pension and SERP pl ans.

On Decenber 8, 1998, McCusker wrote to Ron Frederick, a
menber of the Conmmittee, to dispute the Towers Perrin
calculation. On January 7, 1999, Frederick responded that
the Commttee would treat his Decenber 8, 1998 letter as a
claimfor benefits and promsed a witten determ nation
wi thin 30 days. MCusker wote back on February 4, 1999, to

di spute any suggestion that the terns in the SERP agreenent



were ambiguous. Frederick, replying on March 8, 1999,
informed him the Committee had affirmed its prior decision
supporting the Towers Perrin calculation.

This action charges SERP with denial of benefits under
the SERP agreement (Count I) and violation of fiduciary
duties under ERISA (Count II). 1 McCusker asks that the
Court declare his annual “Early Retirenment Benefit” under
the SERP is $16,837.89 and enter judgment in the anount of
$489.59 for each nonth this benefit has been underpaid. He
al so seeks interest and attorney’s fees, as well as an
i njunction preventing Penn Fuel fromusing Towers Perrin or
ot her actuaries currently or previously enployed by the SERP
sponsor .
1. STANDARD OF REVI EW

McCusker noves for partial summary judgnment (as to
Count 1) and SERP noves for summary judgnent, both pursuant
to Fed. R GCv. P. 56. Summary judgnent is proper if “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact,

and that the noving party is entitled to sunmary judgnent as

! Mccusker’s charges al so include conflict of interest and
viol ation of clains procedures under ERI SA, but because we find there is
a deni al of benefits through bad faith and unreasonabl eness, these
charges need not be addressed.



a mtter of law” Fed. R GCv. P. 56.

To be granted summary judgnent, a party must show “the
absence of a genuine issue as to any material fact, and for
t hese purposes the material . . . | odged nust be viewed in

the light nost favorable to the opposing party.” Adickes v.

S.H Cress & Co., 398 U. S. 144, 157 (1970). Once the noving

party has nmet the burden of show ng the absence of any
genui ne issue of material fact, the nonnoving party nust go
beyond the pl eadings to show that there is a genuine issue

for trial. See Matsushita Electrical Industrial Co., Ltd.

V. Zenith Radio Corp., 475 U. S. 574, 587 (1986). A genuine

i ssue of material fact exists when “the evidence is such
that a reasonable jury could return a verdict for the non-

nmoving party.” Anderson v. Liberty Lobby, Inc., 477 U. S

242, 248 (1986).

[11. DI SCUSSI ON

A. Count | — Denial of Benefits under the SERP

The SERP is an ERI SA plan, and nore specifically it is

a top hat plan under ERISA. See In re New Valley Corp., 89

F.3d 143 (3d Cir. 1996); &oldstein v. Johnson & Johnson, 252

F.3d 433 (3d Gr. 2001). Top hat plans are given speci al
status under ERISA, and are not subject to many of its

requi renents. “The dom nant characteristic of the special



top hat regime is the near-complete exemption of top hat
pl ans from ERI SA's substantive requirenents.” 1n re New

Valley Corp., 89 F.3d at 149. Mst germane to this action

is 29 US.CA 8 1101(1) (West 1999), exenpting “top hat
plans fromERI SA's fiduciary responsibility provisions,
including the requirenment of a witten plan . . . .7 1d.
Unl i ke other ERI SA plans, all of which nust “be
establ i shed and nmai ntai ned pursuant to a witten
instrunent,” 29 U S.C. A 8§ 1102(a)(1l) (West 1999), top hat
agreenents can be partially or exclusively oral. And unlike
ot her ERI SA pl ans, under which interpretation is limted
strictly to the I anguage of the plan, top hat agreenents are
governed by the principles of federal conmon law. See In re

New Valley Corp., 89 F.3d at 149; oldstein, 252 F.3d at

443; Kemmerer v. ICl Anericas Inc., 70 F.3d 281, 287 (3d

Cr. 1995).
Regul ar ERI SA pl ans are anal ogous to “trusts” for
enpl oyees, so that review ng courts owe deference to the
di scretionary decisions of plan adm nistrators just as the
di scretionary decisions of a trustee receive deference. See

Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101 (1989);

Gol dstein, 252 F.3d at 435. The interpretation of a top hat
pl an, on the other hand, has been conpared to that of a

uni l ateral contract, where “neither party’s interpretation



shoul d be given precedence over the other’s, except in
accordance with ordinary contract principles.” &oldstein,
252 F.3d at 443.2

The SERP agreenent contains a clause granting the
Committee broad powers of interpretation:

5(a) Adm nistration of Program The Program shall be
adm ni stered by a commttee appointed by the Board of
Directors (the “Commttee”). Such Commttee shall have
full power, discretion and authority to interpret,
construct and adm ni ster the Program and any part
thereof and its decisions shall be final and binding on
all parties.

Cenerally, neither party’s interpretation of a top hat
plan is entitled to nore deference than the other’s, though
“there appears to be no reason why . . . a witten cl ause
explicitly granting authority to the plan admnistrator to
interpret the terns of the plan . . . should not be given
effect as part of the unilateral contract that constitutes a
top hat plan.” Goldstein, 252 F.3d at 435.

In Goldstein, our Court of Appeals affirnmed the
validity of a clause simlar to the one in the SERP, but
stated that admi nistrators granting thensel ves such

di scretion may do so “only as long as [their]

2 The Supreme Court, in Firestone Tire & Rubber Co. v. Bruch , 489
U.S. 101 (1989), found administrators entitled to deferential review
under nornmal ERI SA standards, but “given the unique nature of top hat
plans, . . . the holding of Firestone Tire requiring deferential review
for the discretionary decisions of adm nistrators [is] inapplicable.”
Goldstein, 251 F.3d at 442. |In a top hat plan such as the SERP, “[t]he
‘deference’ ordinarily due an ERI SA plan admi nistrator is available only
to the extent that the plan grants the admnistrator discretion to
interpret the terms of the plan.” 1d. at 443-44.

8



interpretations are reasonable and [they] exercise][] [their]

responsibilities in good faith.” [d. at 444. 1|In a top hat
pl an, “any grant of discretion nust be read as part of the
uni l ateral contract itself . . . . [I]t nust be given effect
as ordinary contract principles would require .

[D]iscretion nust be exercised in good faith — a requirenent
that includes the duty to exercise the discretion
reasonably.” 1d. (enphasis added). Wen review ng the
exercise of discretion, “courts retain the authority to
conduct a de novo review as to whether a party has conplied
with its good-faith obligations.” [|d.

The | anguage at issue is clause 4(a)(2) of the SERP
agreenent. Upon retirenent, the annual benefit a
participating enpl oyee has accrued under the SERP is reduced
by the anmount accrued under the conpany’s Qualified
(pension) Plan; this clause attenpts to define this anount:
“In determ ning the anount of the reduction under cl ause
(ii1) above, the benefit under the Qualified Plan shall be
deened to be the anount of the single |ife benefit actually
payable to the Participant under the Qualified Plan at the
time of the cal cul ation hereunder.”

Both parties agree that MCusker’s annual benefit under
the SERP al one is $49, 232.92; they di sagree on the anount of

the Qualified Plan benefit deducted fromthe SERP



calculation. The crux of this disagreement is the
interpretation given to the words “actually payable . . . at
the time of the cal cul ation hereunder.”

McCusker argues that the words “at the tine of
cal cul ati on hereunder” are unanbi guous and clearly refer to
his early retirenent date, Novenber 1, 1998, the date at
whi ch the cal cul ations at question were actually perforned,
and “actually payable” refers to the anount of accrued
benefit under the Qualified Plan actually payable to himon
that date. That anount is $24,287.90. Wen that anmount is
subtracted fromhis SERP benefit, and the difference is
reduced according to the Early Retirenent formula in clause
4(b) of the SERP agreenent, MCusker’s annual benefit
paynment under the SERP is $16, 837. 89.

SERP, on the other hand, argues that the correct
interpretation of “the tine of the cal cul ati on hereunder”
refers not to the time at which MCusker did retire, but
rather to the tinme of his “normal retirement,” which would
be after his 65th birthday, on April 1, 2007. SERP argues
t hat because the disputed phrase is within a clause entitled
“Norrmal Retirenent Benefit,” both the benefit payabl e and
the tinme of the calculation are neant to refer to McCusker’s
“normal retirenent age” of 65.

Under this interpretation, the words “actually payabl e”

10



refer to the accrued pension benefits that woul d be payable
upon McCusker’s 65th birthday in 2007, the correct “time of
the cal cul ati on hereunder.” Such an interpretation is
probl ematic, not only because it assunes M Cusker would
continue working to age 65 (his salary and contributions to
t he pension plan remaining constant until that tinme), but

al so because it cal cul ates based on the anmpbunt that woul d
have been payable to McCusker on April 1, 2007, had he
retired on that date with only the years of service he had
accrued at his actual term nation date in 1998.

The federal common | aw of contracts provides the
di scretionary clause wthin the SERP shoul d be given effect,
with deference given to the admnistrator’s interpretation
of the disputed | anguage. But this interpretation nust
still neet the standard of good faith and reasonabl eness.

At the tinme of the decisions involving MCusker’s
benefits, the SERP agreenent contained a clause detailing
arbitration procedures.® The arbitration clause referred
all disputes to an arbitration panel consisting of “three

arbitrators, one appointed by each party, and a third,

3 This clause reads: 5(b) Arbitration . Any controversy or claim
arising out of or related to . . . the interpretation, construction, or
administration of the Program, shall be settled by arbitration in
accordance with the Commercial Arbitration Rules of the American
Arbitration Association, and judgment upon the Award rendered by the
Arbitrators is binding and may be entered in any Court having
jurisdiction thereof.

11



neutral arbitrator appointed by the first two arbitrators.”
It is unclear why SERP woul d i nclude such a clause if the
clause imredi ately preceding it in the agreenent already
granted the Commttee “full power” of interpretation. This
calls into question the extent of the discretionary clause
granting “full power” of interpretation to the Commttee.

The Board of Directors of Penn Fuel, by resolution
dated March 26, 1999, sought to anmend the SERP, upon advice
of counsel, to renove this arbitration clause. This
anendnent was nmade retroactive to February 22, 1999, the day
the Conmttee first net to address MCusker’s cl ai ns.

The anendnent itself violates clause 5(c) of the SERP
agreenent: “No such anendnent shall retroactively inpair or
ot herwi se adversely affect the rights of any person to
benefits under this Programthat have accrued prior to that
date.” The anendnent, when coupled with the specific date
of its retroactive effect, is evidence that Penn Fuel was
acting in a manner neant to inpact MCusker’s clains
uni quel y.

SERP insists this is not so. SERP asserts that the
Committee review ng McCusker’s clainms had nothing to do with
enacting the anendnent by the Board of Directors. This is
not true, as then-CEO Terry Hunt sat on both the SERP

Commttee and the Board of Directors naking the anendnent.

12



Such a retroactive amendment is neither appropriate nor
valid when it unilaterally alters the agreement that
McCusker actually signed. 4

SERP argues that the amendment did not impair
McCusker’s rights in any way, as he now has the right to
review by a court of law rather than by an arbitration
panel . Because this anendnment was nmade retroactive to the
date on which the Commttee first net to address MCusker’s
clainms, it could have been nade specifically to prejudice
McCusker’s clains, and is evidence of bad faith on the part
of SERP.

The Commttee’s interpretation nust also be revi ened
for reasonabl eness. SERP argues that MCusker’s
interpretation would | ead to cal cul ati ons providing greater
benefits the earlier one retires, contrary to the intent of
the SERP. SERP asserts its purpose was to retain key
executives as long as possible, and this intent would not be
served if there were actually an incentive to retire early.

Such an intent is not nmentioned anywhere in the SERP
the section entitled “Purpose” says nerely that the program
was designed “for the purpose of providing .

suppl emental retirenment benefits to sel ected key executives

4 Were the SERP agreement to be interpreted entirely as it was at
the time McCusker agreed to it, then the arbitration clause would still
be in effect, and this case could be sent to arbitration. However, at
oral argument, both sides waived arbitration.

13



of the Conmpany.” Nothing is nmentioned about retaining such
executi ves.

Even assum ng the intent of the SERP was to retain
enpl oyees, such an intent is served under either party’s
interpretation. MCusker’s interpretation encourages
retention so long as the enpl oyee receives raises
periodically; it only provides an incentive for early
retirenment if the enployee’ s salary remained constant until
retirement. Even then, there is still incentive for an
enpl oyee to stay until at |east age 62, because prior to
that age an early retirenment penalty is incurred by the
participant, a penalty greater the earlier one retires.
SERP's interpretation contradicts the plain | anguage of the
agreenent; applying the usual neanings to the words in
guestion leads to McCusker’s interpretation.

Most significant is that SERP s origi nal answer
admtted the phrase “at the tinme of the cal cul ation
hereunder” referred to Novenber 1, 1998, the date of
McCusker’s early retirement (Conpl. T 24 and Answer Y 24),
and not April 1, 2007, as it later argued.® If “the tine of

the cal cul ati on hereunder” is Novenber 1, 1998, all that

5 SERP has argued the answer only admitted that the time of
cal cul ati on was Novenber 1, 1998, but that “actually payable” still
refers to April 1, 2007, the date of “normal retirenment age.” This is
contrast to its assertion at oral argunent that both phrases refer to
the date of “nornal retirenent age.”

14



remains for interpretation is the phrase “actually payable.”
Thi s phrase becones unanbi guous once the tinme of the

cal cul ati on has been established. |If the tinme of the
calculation is Novenber 1, 1998, the benefit “actually
payable . . . at the tinme of the cal cul ati on hereunder” nust
be the anount payable to McCusker on that sane date.

SERP even admitted in its answer that $32,991.66, the
amount used in its cal cul ations, was not the anopunt
“actual |y payable” to McCusker under the Qualified Plan on
Novenber 1, 1998. (Conpl. § 36 and Answer  36). |Instead,
the correct amount was $24,287.90. Both parties stipul ated
at oral argunent that Penn Fuel is currently paying this
anount to MCusker annually under the pension plan (See Tr.
of August 14, 2002 H'g, p. 33.); the anount actually paid
shoul d correspond to the anmobunt “actually payable.”
McCusker’s cal cul ations are correct and SERP' s are
erroneous. °

SERP suggests an intent other than the one witten into
the agreenent itself, and then relies on an interpretation
contrary not only to the plain neaning of the words but al so

to SERP s own admi ssions. This nakes its interpretation of

6 SERP's interpretation would allow Penn Fuel to pay MCusker a
| ower anount annually under the Qualified Plan, but to deduct a higher
amount fromhis SERP benefit. 1In other words, SERP agrees with
McCusker’s cal cul ation when it leads to a | ower benefit paynment under
the Qualified Plan, but argues for an alternative interpretati on when
that sanme anpbunt would nmean a hi gher benefit paynment under the SERP.
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the disputed language unreasonable.

Because SERP's interpretation of the agreenent is in
bad faith and unreasonabl e, MCusker is entitled to a
benefit of $16,837.89 annually under the SERP, as well as
back paynments of $489.59 per nonth (the difference between
the correct paynent and what MCusker was actually paid) for
each nonth he has been underpaid since Novenber 1998.
McCusker will be granted partial summary judgnent, as to
Count 1.

McCusker al so asks for interest on these back paynents.
Though ERI SA does not explicitly allow for pre-judgnent
interest, it does allow for a participant “to obtain
appropriate equitable relief to redress . . . violations” of
aretirenent plan. 29 U S . CA 8 1132 (a)(3)(B)(i) (West
1999) .

Such relief may include the paynent of pre-judgnent

i nterest. In Fotta v. Trustees of United M ne Wrkers, 165

F.3d 209, 214 (3d Cir. 1998), the Court of Appeals held that
“a beneficiary of an ERI SA plan may bring an action for

i nterest on del ayed benefits paynents under section
502(a)(3)(B) of ERISA[29 U S.C. A 8§ 1132(a)(3)(B)],
irrespective of whether the beneficiary al so seeks to
recover unpaid benefits.” Although an interest award

“invol ves an exercise of judicial discretion,” “interest is

16



presumptively appropriate when ERISA benefits have been
delayed.” 1d. There being no evidence to rebut this
presunption, MCusker will be awarded interest.

In determ ning the appropriate rate of interest for
del ayed benefit paynents in an ERI SA case, cal cul ations take
into account “two primary justifications for interest
awards: (1) ensuring full conpensation to the plaintiff; and

(2) preventing unjust enrichnent.” Holnes v. Pension Plan

of Bethlehem Steel Corp., 213 F. 3d 124, 132 (3d G r. 2000).

Finding that the best way to balance these interests was to
rely on equitable principles, the district court in Hol nes
hel d, and our Court of Appeals affirnmed, that “restitution
was the nost equitable nmeasure of interest due, and
restitution woul d be achieved by awarding interest at the
Treasury Bill yield rate as cal cul ated according to the
anal ogous provisions in 28 U S.C § 1961.” 1d.
Post -j udgnent interest under that statute is
“calculated fromthe date of the entry of the judgnent, at a
rate equal to the weekly average 1l-year constant maturity
Treasury yield . . . for the cal endar week preceding the
date of the judgnment.” 28 U S.C A § 1961 (West 2003).
However, because of fluctuations in interest rates since
Novenber 1998, when M Cusker first received |less than his

entitlenment, calculating interest for the entire back

17



payment at the current rate would not be equitable, and
woul d not match “ERI SA's renedi al goal of sinply placing the
plaintiff in the position he or she woul d have occupi ed but

for the defendant’s wongdoing.” Ford v. Uniroyal Pension

Plan, 154 F.3d 613, 619 (6th Cir. 1998).

The equitable solution is to calculate interest on the
unpai d benefit for each year McCusker was underpai d using
the average 1-year constant maturity Treasury yield for that
respective year (inconplete years are calculated pro rata,
using the respective nmonthly average rate).’ This provides
a total interest payment of $2,440.31 for the period for
whi ch McCusker was under pai d.

Finally, MCusker requested an injunction to prevent
SERP fromusing Towers Perrin or other actuaries currently
or previously enployed by the SERP sponsor; it will not be
granted. This is not a class action, and McCusker is only
entitled to individual relief. Once his dispute has been
settled and his appropriate benefits determned, there is no
basis for such an injunction.

B. Count Il — Breach of Fiduciary Duty

SERP al so seeks summary judgnment on Count 11.

" The interest rates used for all of the calculations herein are
based upon the weekly, monthly, or annual average 1-year constant
maturity Treasury yield, as published by the Board of Governors of the
Federal Reserve System, available at

http://www.federalreserve.gov/releases/H15/data.htm.
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Both parties agree that under ERISA, the SERP is what
is known as a “top hat” plan; a plan “which is unfunded and
is maintained by an enployer primarily for the purpose of
provi di ng deferred conpensation for a sel ect group of
managenent or highly conpensated enployees . . . .” 29
US CA 8 1101(a)(1l) (West 1999). Top hat plans are
subject to ERISA only as far as its enforcenent provisions,
and adm ni strators of top hat plans are exenpted from

ERI SA's fiduciary responsibility requirenents. See In re

New Val ley Corp., 89 F.3d 143, 149 (3d Cr. 1996).

There is no cause of action under ERI SA for breach of
fiduciary duty in top hat plans, even though the plan
adm nistrators may be said to fall under ERISA s definition

of “fiduciary.” See Goldstein, 251 F.3d at 443 (top hat

plan admi nistrators are not fiduciaries under ERISA); In re

New Valley Corp., 89 F.3d at 153 (no cause of action for

breach of fiduciary duty in a top hat plan). SERP will be
granted sunmary judgnent on Count ||

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD L. M CUSKER, : CIVIL ACTI ON

Plaintiff

PENN FUEL GAS, | NC.
SUPPLEMENTAL EXECUTI VE
RETI REMENT PROGRAM

Def endant : NO. 01-0874

ORDER

AND NOW, this day of , 2003, upon

consideration of the Motion for partial Summary Judgment of
plaintiff Edward L. McCusker (Paper #13), the Cross-motion
for Summary Judgment of defendant Penn Fuel Gas, Inc.
Supplemental Executive Retirement Program (Paper #15), and
all responses thereto, and for the reasons stated in the

foregoing Memorandum, it is hereby ORDERED that:

On Count | — Denial of Benefits under the SERP:

20



1.

2.

1.

The Motion for partial Summary Judgment of plaintiff

(Paper #13)is GRANTED ;

The Cross-motion for Summary Judgment of defendant

(Paper #15)is DENI ED ;

On Count Il — Breach of Fiduciary Duty:

The Mdtion for Sumrmary Judgnent of defendant

#15) i s GRANTED.

(Paper

21
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD L. M CUSKER, : CIVIL ACTI ON

Plaintiff

PENN FUEL GAS, | NC.
SUPPLEMENTAL EXECUTI VE
RETI REMENT PROGRAM

Def endant : NO. 01-0874

JUDGVENT ORDER

AND NOW, this day of , 2003, upon

consideration of the Motion for partial Summary Judgment of
plaintiff Edward L. McCusker (Paper #13), the Cross-motion
for Summary Judgment of defendant Penn Fuel Gas, Inc.
Supplemental Executive Retirement Program (Paper #15), and
all responses thereto, and for the reasons stated in the

foregoing Memorandum, it is hereby ORDERED that:

1. Judgment is ENTERED in  favor of plaintiff Edward L.

McCusker and against defendant Penn Fuel Gas, Inc.
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2.

Supplemental Executive Retirement Program for damages

and pre-judgment interest in the amount of $29,857.35;

Defendant SERP shall pay plaintiff a benefit under the

SERP of $16,837.89 annually.
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